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ast month’s article considered how the Mental

Capacity Act 2005 will allow people in England

and Wales to make advanced provision for the
management of their personal welfare and finances. As
the title suggested, advanced decisions refusing health
care will allow a person to set out in advance treatments
they wish to refuse when incapable, even where their life
1s at risk. Lasting powers of attorney (Lpas) will allow 2
person to nominate another person or persons and give
them decision-making powers concerning their personal
welfare and finances.

Both these provisions will give considerable authority to
others over the person and finances of an incapable aduit
and there is a concern that the provisions may be abused.
To minimize the risk of abuse, the Mental Capacity Act
2005 reforms the Court of Protection and introduces a
Public Guardian and Independent Advocates to supervise
the implementation of the Act.

Reform of the Court of Protection

District nurses will be familiar with the Court of Protection
as the office of the superior court that currently appoints
receivers and supervises the management of an incapable
patient’s property and affairs under Part VII of the Mental
Health Act 1983. It does not hear cases and cannot have
any influence over an incapable adult’s personal welfare; for

example, it cannot decide where an incapable adult should

live or what medical treatment an incapable adult sho
receive in their best interests. . )

Under the Mental Capacity Act 2005 a reformed Co
of Protection will have a new jurisdiction to deal w
decision-making for adults who lack capacity. While
will continue to manage the property and financial aff
of people lacking capacity, it will also be able to d
with serious decisions affecting the health and perso
welfare of incapable adults that were previously de
with by the High Court. For example, if there is 2 dispt
between a patient and health professionals, such as G
and district nurses, over whether a person lacks decisio
making capacity then the Court of Protection will deci
the issue.

To do this effectively and to create a degree of certan
in the application of the provisions of the Mental Capaci
Act 2005, the new Court of Protection will become
superior court of record, providing 2 judicial forum to de
with particularly complex decisions or difficult disput
relating to incapable adults. It will — like the other ‘majt
courts — hear cases and establish precedent by building v
a body of case law and expertise in all matters affectis
people who lack capacity.

Making an application to the court
The 2005 Act is flexible about who can make an applica
tion to the Court of Protection, as it will depend on th
type and circumstances of the case under consideratiof
For example, where there is a dispute between famﬂ}
members over the care of an incapable relative, then !
will be the aggrieved family member’s decision to brift
the matter before the court. If the dispute relates t0 tht
medical treatment of an incapable adult and all attempts ¥
come to an agreement have failed, then the NHS trust ®

other body responsible for the patient’s care will be able 1
quthor

make an application to the court. Similarly a local ;
sondl

ity wishing to intervene in decisions affecting the per )

. . . N aKe
welfare of a person lacking capacity will be able t© ™
an application.

Permission to apply
to the Court of grotection

As a general rule, the court’s permission mus
before an application can be made. However, 50
egories of person (Table 1) can apply without the B¢
obtain prior permission from the court.
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‘ systems under the Mental -
. Capacity Act 2005 will provide suppoy
and protection for vulnerable people
who lack capacity.

In all other cases, permission will be required before an

plication can be made and when deciding whether to
ant permission, the court must take account of a number
factors designed to promote the interests of the person
king capacity These will include:

The applicants connection with the person lacking
capacity to whom the application relates

The reasons for the application

The benefit to the person lacking capacity to whom the
‘pplication relates of any proposed order or direction of
he court

Whether that benefit can be achieved in any other way.
2 our case study, the NHS trust or local authority caring
the patient would need to seek the courts permission to
ke an application. Given the concerns of the district nurse
'GP and the benefit to the patient of an order from the
¥t this permission is likely to be granted in this case.

Wers of the Court of Protection

* Court of Protect
Nake declaratiq

3 lack Capacity,

1on will have a wide range of powers
ns, decisions and orders affecting people

Wer to make declarations

lara . .
. On's are an administrative legal remedy where
Sourt hteraHy decla

U, The res that what is being proposed is
edy iy C;C)Hrts have .freq'uendy used declarations as a
e Mp ( CseS concerning incapable adults. For example,

desarean Section) {1997}, the Court of Appeal

o TTT—
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used the remedy to declare that it would be Jawful to treat
a patient with acute needle phobia and refusing a caesarean
section as she did not have capacity. In F (Adult: Court’s
Jurisdiction) [2001], the Court of Appeal held that a court
could use a declaration to state where an incapable adult
could live.

Under the Mental Capacity Act 2005 the reformed
Court of Protection will have the power to make declara-
tions. It is very likely that the Court will make considera-
ble use of this type of relief as the guiding principles of the
2005 Act require, among other things, that before an act is
done, or a decision made, regard must be had to whether
the purpose for which it is needed can be ag effectively
achieved in a way that is less restrictive of the person’s
rights and freedom of action (Mental Capacity Act 2005,
section 1). In other words, a single declaration resolv-

Table 1. Category of individual who can apply to the
Court of Protection as of right -~
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a deputy to make those decisions on the their behalf.
In deciding what type of order to make, the court my

again apply the Act’s principles and the best interests check

list, but it must also have regard to two further principl

intended to make any intervention as limited as possible;

1) Where possible 2 single court order should be made ;
preference to the appointment of a deputy; and

2)If a deputy needs to be appointed, their appointme

ing a matter before the
Court is to be pre-
ferred to an order that

‘The appointment of a deputy
to make personal welfare or
health-care decisions is likely
to be needed only in the most
difficult of cases, where the
necessary action cannot be

would give the Court
or other person con-
tinued powers over the
incapable adult.

It can be seen that

taken without formal powers
or there is no other way of

the ability to make
declarations as to the
lawfulness of an act
. .. will particularly appl
making a decision...” m,g-or medicil tizz
ment cases where there
is doubt or disagreement. In such circumstances the 2005
Act will allow a district nurse to continue life-sustaining
weatment, such as artificial nutritton and hydration, or
other actions taken to prevent the serious deterioration
of a person’s condition while this decision 15 sought from

the court.

Treatment decisions that

must be decided by the court

The courts have ruled that some decisions relating to the
provision of medical treatment for incapable adults are so
contentious or sensitive that an application should be made
to the court for a declaration that the proposed action is
lawful before it can be put into effect. This allows the court
to develop a body of case law and expertise in that area (F
v West Berkshire HA [1990)).

It is very likely that these cases, which generally con-
cern non-therapeutic interventions, should continue to be
brought before the court. District nurses need to be aware
that these cases include:
¢ The proposed withholding or withdrawal of artificial

nutrition and hydration from patients in a permanent
vegetative state .
« Cases involving organ or bone marrow donation by a
person lacking capacity to consent
+ The proposed non-therapeutic or contraceptive sterili-
zation of a person lacking capacity to consent to this

+ Some termination of pregnancy cases

o Other cases where there is a doubt or dispute about
whether a particular treatment will be in a person’s
best interests or where there are irresolvable conflicts
between professionals, or between professionals and fam-

ily members.

Power to make decisions

and appoint deputies

In addition to the power to make declarations, the Court
of Protection will also be able to make decisions concern-~
ing incapable adults as a way of settling irresolvable dis~
putes. The court will have the power to make a single order
to settle the matter or, where there is a need for on-going
decision-making powers and the person lacking capacity
has not previously made an LPA authorizing a person to
make such decisions, the court may appoint a person called

should be as limited in scope and duration as possible.

Single orders of the court

There are some cases where the Court of Protectic

must deal with the application because only they have t

authority to act. These cases include:

+ The need for formal authority to deal with a one
significant financial decision for a person lacking capa
ity to manage financial affairs, such as paying a costly b
for house repairs or selling a valuable item of proper
but where, there is no need for on-going financial poy
ers or the need to make a will, or amend an existing w
on behalf of a person lacking capacity.

+ Other cases where the court may decide that a s
gle order or declaration would be appropriate wot
include those where there is genuine doubt or disagre
ment about the existence, validity or applicability of
advance decision to refuse treatment, or where therei
major dispute regarding a serious decision, for examy
about where a person lacking capacity should live.
Single orders can also be used by the court where it

suspected that a person lacking capacity is at risk of ha

or abuse from a named individual. In such a case !

court could be asked to make an order prohibiting f

individual from having contact with the person who Ja

capacity.

In our case study, the Court of Protection may dec
to issue a single order stating that the patient must live a
be cared for in a named care home. It may even dec
that it is in the patient’s best interests to issue an order p
hibiting her son having contact with her. However, 81
her considerable wealth and property interests, the €
is unlikely to be able to deal with the patient’s fina®
affairs by way of a single order, as this will require or-g¢

decision-making,

Powers in relation to lasting powers
of attorney
The Court of Protection will have a range of P
determine the validity of an LPA and to give direction
to how it should be operated if, for example, the atof
was not acting in the best interests of the person lack
capacity.

Where the donor no longer has capacity, the court’
also have the power to revoke an LPA terminating the 3t

owers

ney’s appointment. :

Where there are concerns about the validity of oy
the court will be able to decide whether the requirefﬂ;
for making an LPA have been met or whether the LW}E

been revoked or otherwise come to an end.




court will also have the power to direct that an
suld not be registered, or that it should be revoked
it was made as a result of undue pressure or fraud or
the attorney has behaved in a way that contravenes
uthority. A summary of the Court of Protection’s
. in relation to Lbas are provided in Table Z.

rt-appointed deputies

. the Court of Protection believes that there is 2
for on-going decision-making powers for a person
g capacity it may appoint a deputy to act for and
decisions on behalf of the person (Mental Capacity
05, section 16(2)}.

girements to become a deputy

ties appointed by the court must be individuals who
Jeast 18 years of age who have agreed to take the role
tal Capacity Act 2005, section 19). Where appointed
ake decisions in relation to property and affairs,
eputy can be either an individual or a trust corpo-
1, which is often part of a bank or other financial
ution.

hough paid carers should not usually be appointed
puties because of the possible conflict of interest, it
ssible for the court to appoint someone who holds
icified office or position, such as a director of social
ces:

vo or more deputies may be appointed and the
it can specify whether they should act jointly or
tly and severally. Joint deputies must always act
ither and the agreement and the signature of all
lities must be obtained before a decision can be
lé‘ or an act carried out. Joint and several depu-
can act together but may also act independently if
rish, so that any action taken by any deputy alone
d be as valid as if they were the sole deputy. When
ting a deputy the court will also have the power
oint a successor.
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Appointment of deputies

It is entirely up to the court to decide who to appoint as
a deputy. The court will consider whether the proposed
deputy is reliable and trustworthy and has an appropriate
level of skill and competence to carry out the necessary
tasks on behalf of the incapable adult. Different skills may
be required according to whether the deputy is appointed
to make welfare decisions (that can include health-care
decisions) or financial decisions or both.

In deciding what order is in the best interests of a
person lacking capacity, the court must consider the
principle that a single decision on the matter is preferred
to the appointment of a deputy. The need for a deputy
to be appointed will therefore depend on what future
or on-going decisions are likely to be necessary and
whether these relate to property and affairs or personal
welfare matters.

In our case study, the Court of Protection is likely to
want to appoint a deputy to manage the patient’s property
and affairs. Although in many cases the court 1s likely to
appoint relatives to act as deputies, it is unlikely in this
case given the suspicion of abuse. Given the likely com-
plex nature of the patient’s financial affairs, the court may
choose to appoint a bank or sohcitor as a deputy, with
powers to invest the patient’s money and manage her

property.

Property and affairs
The appointment of a deputy to manage a person’s proper-
ty and financial affairs is likely to be needed in similar cir-
cumstances to those that previously governed the appoint-
ment of a receiver under PartVII of the Mental Health Act
1983 (which will be repealed by the Mental Capacity Act
2005) and where the person who lacks capacity has not
made their own arrangements through an LPA.

This might arise where, for example, there is a significant
amount of cash assets to be dealt with after any debts have
been paid, or there is property to be sold or the person has

pble 2. Summary of the'pbwers of the Court of Protection in relation to lasting

owers of attorney
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a level of income or capital that the court considers needs
to be managed by a deputy.

When making an application to the court, the proposed
deputy will need to sign a declaration giving details of
their own personal circumstances and their ability to
manage the person’s financial affairs. This declaration will
include details of the tasks and duties the deputy will be
required to carry out and the deputy will be required
to give a personal undertaking that they have the skills,
knowledge and time to perform and complete each task
and to carry out their duties as a deputy.

Personal welfare (including healthcare)
The appointment of a deputy to make personal welfare
or health-care decisions is likely to be needed only in
the most difficult of cases, where the necessary action
cannot be taken without formal powers or there is
no other way of making a decision that is in the best
interests of the person lacking capacity. Where pos-
sible the court will be obliged to seek to resolve such
issues through the use of a single order or declaration.
However, the court may decide to appoint a personal
welfare deputy for a person lacking capacity where, for
example, there is a history of acrimonious family dis-
putes that could have a detrimental effect on decisions
about the person’s future care and where the person’s
best interests are best met by a deputy consulting with
everyone concerned and having the final authority to
make the necessary decisions.

In exceptional cases where the person is felt to be at risk
of serious harm if left in the care of family members, a local
authority officer or other independent person could be
appointed as deputy to make personal care decisions, and
this could be combined with a court order prohibiting those
family members from having contact with the person.

Authority of court-appointed deputies

The court will decide the extent of the authority it wishes
to confer on a deputy and the order of appointment will
specify the particular decisions or actions the deputy is
authorised to take, the powers available to them and the
duration of the appointment,

Restrictions on deputies

A deputy will have no authority to make decisions in the

following circumstances:

¢ Where the deputy does an act that is intended to restrain
the person concerned, except if certain conditions set
out in section 6 of the Mental Capacity Act 2005 are
satisfied

¢ If the deputy knows or has reason to believe that the
person concerned has capacity to make the decision or
do the act in question

¢ Where the deputy’s decisions are inconsistent with a
decision made by the attorney acting under an Lpa
granted by the person before losing capacity

* A denutv cannot refiice roncent tn the rarmrine Ane A

lacking capacity.

Ifa deputy considers the authority they have been giv
by the court to be inadequate for carrying out their dut
then they will have to apply to the court either to
the decision in guestion or for a variation of their pOwe

Requirement to give security

The court will be able to require a deputy to give

the Public Guardian whatever type of security the cor
considers appropriate. For example, deputies appoint.
to deal with property and affairs may be required

putchase insurance to cover any loss to the person lac!
Ing capacity as a result of their mismanagement, Tl
court may also require accounts and other reports

be submitted to the Public Guardian on behalf of t
incapable person.

Duties and responsibilities of deputies
Once the deputy’s powers have been set out by a cou
order, the deputy will assume a number of duties an
responsibilities and will be required to act in accordanc
with standards set out in the Act and its code of practic
The role of deputy is a formal position granted by th
Court- of Protection and failure to comply could resu
in the order being revoked and, in some circumstance
the deputy being held personally liable to claims fo
negligence or criminal charges of fraud.

In order to make their position clear deputies shoul
always notify any third party with whom they are dealing
such as banks or health professionals, that they have bee:
appointed by the Court of Protection to act as deputy or
behalf of the person lacking capacity.

Duty to act

An order appointing a deputy imposes a duty to act where
necessary and to take decisions on behalf of the person
lacking capacity as required under the order. If a deputy
fails to act at all when a decision is called for they would
be in breach of duty.

Duty to apply the Mental Capacity

Act’s principles

In common with any other person who operates undet
the provisions of the 2005 Act deputies must apply the
Acts principles set out in section 1 in making a decision
on behalf of the incapable adult. Deputies must always act
in the best interests of the person.

Duty to have regard

to the Code of Practice

Deputies must have regard to the Code of Practice of the
2005 Act and take into account its guidance on how 0
apply the principles of the Act, the definition and assess”
ment of capacity and how to determine the person’s best
interests in relation to any particular decision.

MNesbima mm mm - -
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ty in relation to anything done or decided by them
the scope of their appointment. The law of agency
s several obligations and duties on the deputy to the
lacking capacity,
standard of conduct expected of deputies involves
fance with the duties s an agent and statutory
‘ments under the 2005 Act ag summarized in

to comply with the directions

* Court of Protection

durt of Protection may give specific directions to

s as to how they should exercise their powers. The

12y also require deputies to submit to the Public

1 specific reports (such as financial accounts or

on the welfare of the person lacking capacity), at

* or at such intervals as the court directs.

1es have a duty to comply with any direction
the court and the Public Guardian.

o keep accounts
Y appointed to manage property and affairs is
to keep, and periodically submit to the Public

COrract amnn ~

eputy’s duties under th

Duty to keep the person’s money

and property separate from their own
Deputies should, in general, keep the person’s money
and property separate from their Own or anyone else’s
except where there is good reason not to do so, for

example where a husband is acting as his wife’s dep-
uty and they have, for many years, had a shared bank
account in both their names.

In most circumstances, deputies must keep every-
thing separate to avoid any possibility of mistakes or
confusion in handling the person’s affairs.

-

»

Supervision of deputies
The Court of Protection appoints deputies and they
remain accountable to the court for their actions in
carrying out their duties during their appointment.
The court has power to discharge the order appoint-
ng a deputy at any time if it decides the appointment
is no longer in the best interests of the person lacking
capacity.

To assist the Court of Protection a new public office
called the Public Guardian will be created and will
have responsibility for the cnmarvician - :
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The role and functions of the Public
Guardian

The Public Guardian has a range of functions that contrib-
ute to the protection of people who lack capacity, as set
out in Table 4.

The way in which the Public Guardian carries out these
functions is overseen and reviewed by the Public Guardian
Board. The Board may make recommendations to the
Lord Chancellor suggesting ways in which the work of the
Office of the Public Guardian can be improved.

It can be seen from Table 4 that the Public Guardian has a
role in protecting people subject to the court’s powers from
possible abuse or exploitation. If a district nurse has any con-
cerns or suspicions of abuse by deputies they should be raised
immediately with the Public Guardian. The Public Guardian
may direct a Court of Protection Visitor to visit a deputy
to investigate any matter of concern. Court of Protection
Visitors are individuals who have been appointed by the
Lord Chancellor to a panel either of Special Visitors (who are
approved health-care practitioners with relevant expertise) or
General Visitors. Their role is to provide independent advice
to the court and the Public Guardian on matters relating to
the exercise of powers under the Act.

The Public Guardian will consider carefully any con-
cerns or complaints against deputies. Where district nurses
suspect physical abuse or serious fraud, the matter should
also be referred directly to the police and social services as
well as the Public Guardian.

The protection of vulnerable people from the risk of
abuse, ill treatment or neglect is strengthened by a new
criminal offence introduced by the Mental Capacity Act
2005, section 44

Independent mental capacity
advocates

The Mental Capacity Act 2005 will create a new scheme
designed to provide the input of an independent mental
capacity advocate (IMCA) where certain decisions need to
be taken for vulnerable people who lack capacity and have
no other person, such as a relative or close friend to look
out for their interests. This may include older people with
dementia who have lost contact with all friends and fam-

Table 4. Functions of the Public Guardian

o

SRR

P

7 22 T e

ily, or people with severe learning disabilities or long-te
mental health problems who have been in residential in
tutions for long periods and lack outside contacts.

The 2005 Act places a duty on the secretary of st
for health in England and the Welsh Assembly to m:
arrangements for the provision of a new independent mu
tal capacity advocacy service and make regulations sett
out what qualifications and training will be required of
independent advocate and how they will be appointed.’]
arrangements may include provision for payments to
made to, or in relation to, the IMCA.

As far as practicable, the IMCA should be independ
of the person who is making the decision concerned :
they will have the right to meet the person concerr
in private and see relevant health, social services and ¢
home records.

Functions of imcas

The appropriate authority will make regulations setting «
the functions of 1MCas. These steps should ensure that -
IMCA supports the person to participate as fully as possi
in the decision by obtaining and evaluating relevant inf
mation, ascertaining and representing the person’s wist
feelings, beliefs and values and discovering the opti
available to the person. If necessary the advocate will
able to seek a second medical opinion on behalf of
person. The regulations may also set out the circumstan
in which the IMCA may challenge the decision-maker
behalf of the person.

The draft code of practice to the 2005 Act sugge
that an IMCA may be asked to resolve informally a ¢
pute concerning a person with incapacity, so avoidi
the need to go to court for a formal order (Departme
for Constitutional Affairs, 2005). It gives the example o
young woman with learning difficulties whose parents
going through a bitter divorce and are arguing about w
should continue to care for their daughter. She canr
understand what is happening but attempts are made to
if she can give some indication of where she would pre
to live, An independent advocate is appointed to we¢
with her to help her understand the situation and to fi
out her likes and dislikes and matters which are import:
to her. With the independent advocate’s help, she is able
participate in decisions about her future care.

While this form of informal intervention will be cruc
to resolving disputes concerning people with incapac
the Mental Capacity Act 2005 will require an IMCA to
formally consulted:
¢ Where decisions are to be made relating to providis

withholding or withdrawing serious medical treatmen
* Where it is proposed to move a person into long-ter

care in a hospital or care home or a long-term move

a different hospital or care home is proposed.

Provision of serious medical treatment
by an NHS body

Where serious medical treatment is to be provided
arranged by the NHS for a person who lacks capacity, &

220
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no one for the treatment-provider to discuss it with
an attorney under an LPA or deputy appointed by
: or a non-professional carer or friend whom it 1s
riate to consult then an IMCA must be instructed.
role of the Mca will be to represent and to sup-
ie person in accordance with the regulations. The
ation and submissions provided by the 1MCa must be
nto account by the decision-maker.
re the person’s treatment is regulated under Part 4
Mental Health Act 1983 (Mental Capacity Act 2005,
37(2)), the mMcA does not need to be instructed,
Mental Health Act 1983 already contains its own
rds.
types of serious medical treatment to be covered will
but in regulations.

sion of or change of accommodation
equirement applies where NHS bodies or local
ities propose to place in long stay accommodation
n lacking capacity and who also qualifies for the
nal safeguards of an IMCA.
duty will be triggered where:
NHS body proposes to place a person, who lacks
capacity to agree, in a hospital for a period likely
xceed 28 days or care home for a period likely to
ed 8 weeks; or
vHS body proposes to move the person to another
ital for a period likely to exceed 28 days or another
home for a period likely to exceed 8 weeks; or
ng an assessment under the NHS and Community
Act 1990 of a person who lacks the capacity to
* to accommodation arrangements, a local authority
oses to provide community care services in the form
sidential accommodation and to place the person in
mmodation for a period likely to exceed 8 weeks
‘here a local authority proposes to move the person
nother care home for a period likely to exceed 8
.
n be seen that the duty applies to long-stay accom-
on in a hospital or care home, or a move between
ccommodation where that accommodation is pro-
or arranged by the NHs. It also applies to residential
modation provided in accordance with the National
ace Act 1948. This may be accommodation in a
xme, nursing home, ordinary and sheltered housing,
g association or other registered social housing, or in
sector housing provided by a local authority or in
accommodation.
€ again the role of the mca is to support and to
nt the person concerned and any information or
sions from the IMCA must be taken into account by
1S body or local authority.
€ person concerned is detained in hospital under
:ntal Health Act 1983, the iMcA does not need to be
ied, as that Act already contains its own safeguards.

clusion

formed Court of Protection that will be introduced

when the Mental Capacity Act 2005 comes into force will
have considerable powers to make decisions in relation to

incapable persons. The court will have the power to make
declarations and issue single orders to resolve disputes in
the best interests of the incapable person.

Where continued decision-making authority is required,
the Court of Protection will be able to appoint a deputy
and may grant the deputy powers to make financial and
personal welfare decisions in relation to the incapable per-
son. Where a deputy is given authority for personal welfare
decisions that includes consent to medical treatment, then
a district nurse will need to consult with the deputy and
obtain their consent before proceeding with treatment for
the incapable patient in their care.

In our case study the concerns of the district nurse and
GP are likely to be brought to the attention of the Court of
Protection by way of an application to the court. The court
is likely to use its power to issue a single order requiring the
patient to be cared for in 2 named care home. It may also
decide to issue an order prohibiting the patient’s son from
having contact with his mother. The need for on-going
management of the patient’s property and affairs is likely
to lead to the Court of Protection appointing a suitable
deputy to handle those financial matters.

Deputies will have considerable obligations to the inca-
pable person and the court. They will be accountable to the
court and subject to supervision by the Public Guardian.

The Mental Capacity Act 2005 will give considerable
powers to the Court of Protection aided by the Public
Guardian to ensure that decisions about incapable persons
are made in their best interests and that these vulnerable
persons are protected from abuse. BJCN
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